	GCAP MEDIA PLC RESPONSE

TO CONSULTATION ON HEALTH AND DIETARY CLAIMS

IN TV AND RADIO ALCOHOL ADVERTISING




Introduction
GCap Media PLC launched on 9May 2005, formed by a merger of Capital Radio PLC and GWR Group PLC. GCap Media is the UK's largest commercial radio company: it owns one national and 55 local radio stations.  In DAB digital radio, it operates 100 digital radio stations and owns or has an interest in 28 digital radio multiplexes, including a controlling shareholding in the UK's only national commercial digital radio multiplex, Digital One. GCap Media reaches approximately 17 million listeners, representing 35 per cent of the UK commercial radio audience.
General Points
· Ofcom’s consultation on alcohol advertising in July 2004 referred to TV advertising, but asked whether rules on alcohol advertising on radio should also be revised, in line with television. The consultation concluded that there was no need to amend radio alcohol advertising at this time.  On 22 October 2004, Ofcom wrote, “Ofcom remains of the view that the issues which arise with alcohol advertising on TV are not a problem on radio. On that basis, it is satisfied that the existing radio rules are effective and, given the potential disruption of apparently harmless commercial arrangements which alignment could bring, sees no good grounds to change them.”
· We strongly support this conclusion; the reasons for planning to amend TV advertising had to do with the visual treatments available to television advertisers. The same considerations still apply and, “if it ain’t broke, don’t fix it”.  This applies particularly to the first part of the proposed new rule, which is already covered in the existing Code.
· We are disappointed that no impact assessment has been undertaken examining the relative costs and benefits of adopting the new rule as against doing nothing, particular with regard to radio. We believe the costs of changing the rules for radio greatly outweigh the only identified ‘benefit’ of achieving consistency with television. And we are unsure who would benefit from this consistency.
· The proposed Notes to the new rule are not written as guidance, but as obligatory rules. Their status is not at all clear. This is contrary to good regulatory practice and can lead to regulatory creep (see the Better Regulation Task Force Report “Avoiding Regulatory Creep”, October 2004). “The Task Force recommends that the Government and regulators should include clear statements in their guidance documents setting out their purpose and legal status.”  This is in order to ensure that guidance remains as that, and is not presented – or treated - as mandatory.
· BCAP Consultation: Broadcast Advertising of Alcohol – Proposed new Rule and Notes
1) Advertisements must neither suggest that alcohol has therapeutic qualities nor offer it as a stimulant, sedative, mood-changer or source of nourishment, or to boost confidence.  Although they may refer to refreshment, advertisements must not imply that alcohol can improve any type of performance.  Advertisements must not suggest that alcohol might be indispensable or link it to illicit drugs.

GCap Media Comments

· Nearly every element of this proposed new rule is already covered in existing (Radio Authority) Code rules 11(a), (c) and (d). It is not clear which of these existing rules is intended to be replaced, or why a replacement is needed or desirable, at all.

· The second sentence of the rule has deleted the phrase “after physical performance” after “refreshment”. This omission results in it not being clear why this rule would fall within rules relating to health and dietary claims, nor why refreshment might be related to performance, or indeed what sort of performance is being referred to.

· It is not at all clear how the third sentence relates to health and dietary claims.

2)  Advertisements may state the number of calories per unit of alcohol. They may state the number of grams of carbohydrates per unit but only if the number of calories per unit is also made clear.  Factual comparisons with other products are acceptable but no other statements of nutritional content are permitted.  Alcohol must not be advertised in a context of health or fitness.  

GCap Media Comments

· The last sentence needs clarification to avoid banning sports personalities from appearing in alcohol ads.

Proposed Guidance Notes to help broadcasters and advertisers interpret and apply the rules are:

 Notes to part 1:
• Advertisements must not suggest that alcohol can improve physical or mental performance or that it is necessary to maintain a normal lifestyle. 

GCap Media Comments

This is written as a rule, not as guidance.  We would refer you to the Better Regulation Task Force’s October 2004 report: Avoiding Regulatory Creep, which identifies lack of clarity about the status of ‘guidance’ as a major contributing factor to regulatory creep.

• Please refer also to rules 11.8.1(a)(1) and 11.8.1(d).

Notes to part 2:
• Numerical statements of calorie or carbohydrate content should not be qualified, for example by words such as “only”.  A statement of carbohydrate content should be no less prominent than the statement of calorie content.
• Factual comparisons of calorie content, or of carbohydrate and calorie content, may be made either “internally”, between an advertiser’s own products (for example, where calorie content has been reduced) or between the advertiser’s product and its competitors’.  If an internal comparison relates to a reduction of calories, or calories and carbohydrates, words such as “reduced” are acceptable but those claims may be used only for a reasonable period after the product formulation has changed.  
 • Advertisements should not imply that an alcoholic drink may be suitable as part of an exercise, weight loss, weight maintenance or weight gain regime.  
• If a brand name implies a dietary or health claim, the advertisement should make clear that the product is not suitable for exercise, health, fitness, weight loss, weight maintenance or weight gain purposes, as appropriate.  Words such as “light”, “lite”, etc can be used in ways that do not necessarily imply dietary qualities, for example to refer to light colour, body or flavour.  The use of such words as part of a brand name is therefore acceptable unless some other element, such as a logo, implies an unacceptable claim.  In that case, the advertisement should make clear that the product is not suitable for exercise, health, fitness, weight loss, weight maintenance or weight gain purposes.

GCap Media Comments

All of these ‘guidance notes’ read as rules.  For example, if a statement that an alcoholic product contained “only 100 calories”, would this be treated as a breach? If so, then the first guidance bullet should be a rule.

46.  The Guidance notes apply to both TV advertisements and to radio advertisements. For both media they are identical but the requirement for the statement of carbohydrate content to be no less prominent than that of calorie content, although needed, does not have to be spelt out in the Guidance notes for the radio Code rule.

GCap Media Comments

This statement is contradictory and unclear. What is the position on statements of carbohydrate content for radio? Furthermore, this paragraph confirms the unclear status of the ‘guidance’ notes, as it implies that the ‘guidance’ is mandatory.
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